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Walworth in Stalker v. McDonald, 6 
Hill 93 ; which has. been followed in 
many other states. See Roxborough v. 
Messick, 6 Ohio St. 448, a very valuable 
case on the subject. Bertrand v. Bark- 
man, 13 Ark. 150; Jenkins v. Schaub, 
14 Wis. 1 ; Prentice v. Zane, 2 Gratt. 
(Va.) 262 ; Grant v. Kidwelt, 30 Mo. 
455 ; Fenouville v. Hamilton, 35 Ala. 
319 ; Brooks v. Whitson, 7 Sm. & Mar. 
513; Kimbro v. Lytle, 10 Yerg. 417, 
428 ; Petrie v. Clark, 11 S. & R. 377 ; 
Kirkpatrick v. Muirhead, 16 Penn. St. 
117. 

The difference between the cases may 
be attributed in part to the different effect 
given by different courts to the mere fact 
of accepting a collateral security of a 
third person's note payable on some 
future day. Those which infer or imply 
an agreement to extend the time of pay- 



ment to such future day as in Atkinson 
v. Brooks, supra, easily find a considera- 
tion for such transfer, while those who 
deny this, require proof of some actual 
agreement to this effect, or some other 
similar consideration. 

The learned editors of the American 
Leading Cases, in their note to Swift v. 
Tyson, vol. 1. p. 422 (5th ed.), say, 
" the weight of opinion is that if the in- 
strument is given merely as collateral 
security for an existing debt, the right 
of action on the original debt being plainly 
and in all, respects unaltered, it is not given 
for a valuable consideration, and is not 
discharged of equities." See also the 
excellent note in Bigelow's cases on Bills 
and Notes, p. 498, &c. 

Edmund H. Bennett. 

Boston. 



RECENT AMERICAN DECISIONS. 

Supreme Court of Texas. 

TEXAS, Ac, RAILROAD CO. v. CAPPS. 

"Baggage" includes only such articles of personal convenience or necessity as 
are usually carried by passengers for their personal use, and does not include 
samples carried for purposes of sale. 

Permission given by a railroad agent to a passenger to leave his trunk containing 
such samples for a few days at the station to which it had been checked, the agent 
having no knowledge of the fact that the trunk contained such samples, does not 
render the company liable for the trunk and its contents as baggage. 

Where, in such case, the station was burned and the trunk destroyed, the pas- 
senger cannot recover without proving negligence on the part of the company. 

Semble, Where a railroad company, through its baggage or ticket agent, receives 
articles for transportation as baggage, knowing at the time that such articles are not 
properly baggage, the company will be responsible therefor as a common carrier, 
and will be estopped from denying that the same was baggage. 

Appeal from County Court. 

Appellee instituted this suit in a justice's court to recover of 
appellant $104.50, the alleged value of a trunk and its contents, 
shipped by him as baggage over appellant's road from Big Sandy 
to Longview, and destroyed in a fire which burned up appellant's 
depot at the latter place. 
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Appellee recovered judgment for the full amount of his claim, 
and for costs, in the justice's court. On appeal by appellant to the 
county court, and upon a trial de novo, appellee's judgment was 
reduced to $98 and all costs incurred in the justice's court, &c, 
and from this judgment appellant has appealed to this court. 

The opinion of the court was delivered by 

WlLLSON, J. — It appears from the evidence that appellee's trunk 
contained one sample liquid cooler, nickel-plated ; one ventilated 
beer faucet, one wrench and one lemon squeezer, which were sam- 
ples being carried for the purpose of effecting sales. 

It is contended by appellant, and correctly, that these articles 
did not constitute baggage. By baggage is understood such articles 
of personal convenience, or necessity, as are usually carried by 
passengers for their personal use, and not merchandise or other 
valuables, although carried in the same trunk, of a passenger, but 
which are not, however, designed for any such use, but for other 
purposes, such as sale and the like. W. & W.'s Con. Rep., sects. 
614, 1254, 1255; Hutchinson on Carriers, sects. 679, 685; 
Thompson on Carriers of Pass. 510. 

But appellee replies to this that the trunk and its contents were 
received by the company as baggage, the agent of the company 
who received it as such having knowledge, at the time, of the con- 
tents of the trunk, and that therefore the company is estopped by 
the act of its agent from now denying that the same was baggage. 
It was proved that at the time of taking passage upon the com- 
pany's train with his trunk, the appellee notified the ticket agent 
of the appellant, from whom he purchased his ticket, that his trunk 
contained the sample liquid cooler, but it is not shown that this 
notice extended to other articles in the trunk. With this knowledge 
that the trunk contained the liquid cooler the ticket agent checked 
it to Longview. 

We believe it to be a reasonable and correct doctrine that where 
a railroad company, through its ticket or baggage agent, receives 
articles for transportation of baggage, knowing at the time that 
such articles are not properly baggage, the company will be 
responsible therefor as a common carrier, and will be estopped from 
denying that the same was baggage, at least to the extent that its 
agent had notice of the character of the articles : Butler v. Hudson 
River Railway, 3 E. D. Smith 571 ;' Redfield on Carriers, sect. 
Vol. XXXII 48 
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78 and notes ; 2 Redfield on Railways, p. 46 and notes ; Hutch- 
inson on Carriers, sect. 685. 

But the evidence further shows that the trunk and its contents 
were safely transported by the company to Longview, the place to 
which the same had been checked, and were in the depot at that 
place subject to the order of appellee ; that appellee, soon after the 
arrival of the trunk at Longview, called at the depot with his 
baggage check and informed the agent in charge that he contem- 
plated travelling on the company's road again in a day or so, and 
the agent told him he could leave his trunk in the depot until he 
got ready to go on the train, and retain his baggage check until 
then. It is not proved, nor is it pretended, that the agent of the 
company at Longview had any knowledge of the contents of the 
trunk at the time he gave permission for it to remain in the 
depot, or at any other time. It is contended by appellee that as 
the agent at Longview allowed the trunk to remain in the depot 
upon the prospect of appellee's again becoming a passenger upon 
appellant's road, this would render the company liable for the 
trunk and its contents as baggage. As a general rule we believe 
this proposition to be correct : Redfield on Railways, 39 and 40 ; 
Redfield on Carriers, sect. 73. 

But would this character of liability attach to the company when 
the articles left were not baggage, and when the company, through 
its agents at the place where so left, has no notice that the articles 
were not baggage ? 

In this case the agent of the company at Longview received the 
trunk as baggage, and without notice of its contents he allowed it 
to remain in the depot, and while there it was destroyed by a fire 
which also destroyed the depot. If he had received notice of the 
contents of the trunk, that the same were not properly baggage, 
and with this knowledge had permitted it to remain in the depot 
with the prospect of appellee's taking passage on the road, we 
think the company would clearly be liable as a common carrier for 
its loss. But in the absence of such knowledge of the contents of 
the trunk on the part of the agent at Longview, we are of opinion 
that the liability of the company is that of a warehouseman, and 
not that of a common carrier. It is clear from the evidence that 
the trunk had reached its destination under the contract of 
carriage. That contract had been fully performed on the part of 
the company, and no further liability as a common carrier attached 
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to the company in regard to the trunk. Any further liability as a 
common carrier could, therefore, be created only by a new contract, 
and in making any such contract neither the agent at Longview 
nor the company would be chargeable with the knowledge possessed 
by the agent at Big Sandy of the contents of the trunk. 

With reference to the delivery of the goods to the consignee, this 
must be construed to mean that if the consignee, within a reason- 
able time, does not demand the goods, the carrier's liability as such 
will cease. In the case of baggage the rule seems to be that the 
responsibility as carrier continues until the owner has had reason- 
able time and opportunity to come and take it away. After that 
the responsibility as carrier ceases and the carrier becomes a mere 
warehouseman, and liable as such only. " It is the duty of a rail- 
way company in regard to the baggage of a passenger which has 
reached its destination, to have the baggage ready for delivery 
upon the platform at the usual place of delivery, until the owner, 
in the exercise of due diligence, can call for and receive it, and it 
is the owner's duty to call for and remove it within a reasonable 
time. If he does not so call for and receive it, it is the company's 
duty to put it into its baggage room and keep it for him, being 
liable only as warehouseman. And the reasonable time within 
which the owner must call for it, is directly upon its arrival, making 
reasonable allowance for delay caused by the crowded state of the 
depot at that time, and the lateness of the hour makes no difference 
if the baggage be put upon the platform." Quimit v. Henshaw, 
35 Vt. 605 ; Hutchinson on Carriers 707, 712 ; Edwards on Bail- 
ments, sect. 227 ; Story on Bailments, sect. 213 : Redfield on 
Carriers, sect. 73. 

We are of the opinion that the evidence in this case limits the 
liability of appellant for the loss of appellee's trunk and its contents 
to that of a warehouseman, and such being the case, and it being 
shown by appellant that the property was destroyed by fire, the 
burden of proof devolved upon appellee to show that the loss was 
occasioned by negligence on the part of appellant, its servants, em- 
ployees or agents: W. & W.'s Con. Rep., sects. 118, 412, 414; 
2 Texas Law Review 172. 

There being no such proof in the record, the judgment must be 
reversed, and the cause remanded. 

A person going upon a journey may property as may become of necessary, 
take with him such articles of personal convenient, or ornamental use daring the 
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course of his journey. Another author- 
ity says, a passenger may carry with 
him " such articles of necessity and con- 
venience as are usually carried by pas- 
sengers for their personal use and com- 
fort, instruction and convenience, or 
protection : " Weeks v. N. Y. Sfc. Ry. 
Co., 9 Hun 669. 

In determining what is baggage, re- 
gard must be had to the social position 
of the person whose baggage is in ques- 
tion : Fraloff v. N. Y. C. 6r H. R. Co., 
100 U. S. 24 ; and also to the object and 
length of the journey : Parmelee r. 
Fischer, 22 111. 212. 

A different rule prevails with refer- 
ence to foreigners, travelling upon long 
journeys, among strangers, than with 
reference to persons who go for a short 
trip to a neighboring village or city: 
Duffy v. Thompson, 4 E. D. Smith 178. 
The former are allowed more baggage 
than the latter, and it may include a 
greater variety of articles. Not only may 
baggage include articles intended for use 
during the transit, but it may also in- 
clude articles intended to be used dur- 
ing a temporary stay at the end of the 
journey ; T.W.Sr W. R. Co. v. Ham- 
mond, 33 Ind. 379. 

The foregoing remarks as to the 
nature of baggage may seem vague and 
general. But the rule as to what is 
baggage can only be stated in general 
terms. An enumeration of articles can- 
not be made. The question what arti- 
cles come within the rule, is to be deter- 
mined by the jury, according to the 
circumstances of each case : Rawson v. 
R. R. Co., 2 Abb. Pr. (N. S.) 220; 
McGill v. Rowand, 3 Penn. St. 451.. 

What is and what is not baggage. — 
Articles not intended to be used on the 
passenger's trip, but being transported 
merely for future prospective household 
use have been held not to be baggage : 
Texas P. R. R. Co. v. Ferguson, 7 
A. & E. B. R. Cas. 395. Merchandise 
is not baggage : Pettegrew v. Barnum, 
11 Md. 434. Neither are samples 



although not themselves intended to be 
sold, and used for the sole purpose of 
carrying on a traffic as a merchant : 
Hawkins v. Hoffman, 6 Hill 586. Pres- 
ents received from or intended for a 
friend, a silver match-box, masonic re- 
galia, and engravings are none of them 
properly a part of personal baggage : 
Nevins v. Bay State Stmbt. Co., 4 Bosw. 
225. Toys are not baggage. A child's 
spring rocking-horse, 44 inches long and 
weighing 78 pounds is not personal bag- 
gage entitled to be gratuitously carried : 
Hxidston v. Midland Ry Co., L. E., 4 Q. 
B. 366. It has been decided also that 
"ordinary baggage" does not include 
title deeds belonging to a client, and 
which an attorney is carrying with him 
in his bag or portmanteau to be produced 
upon a trial, nor would the passenger's 
own title deeds and securities fall within 
the term : Phelps v. L. $• N. W. Ry. 
Co., 19 C. B. N. S. 321. Govern- 
ment bonds are not baggage : Weeks v. 
N. Y., frc, Ry., 9 Hun 669. And no 
package delivered by a traveller to be 
carried on a railway to his destination 
will be considered as baggage unless 
represented to be such, or delivered un- 
der such circumstances as to imply that 
it is baggage : Butler v. R. R. Co., 
3E. D. Smith 571. 

Wearing apparel. — Baggage of course 
includes wearing apparel : Brooke v. 
Pickwic, 4 Bingham 218 ; McGill v. 
Rowan, 3 Penn. St. 451 ; Woods v. Devin, 
13 111. 746. This means the passenger's 
own wearing apparel and not that of 
other people, although a husband, wife, 
father, mother, or guardian may pro- 
perly include as their baggage clothing 
for a child, or other person in their 
charge or company. It has been de- 
cided that baggage may include articles 
of clothing newly purchased in New 
York, but which the passenger did not 
use by the way — intending to use them 
at his destination — there being no fraud 
practi ed upon the carrier : Dexter v. 
S. B. $■ N. Y. Co., 42 N. Y. 326. 
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Fourteen yards of linen cut into shirt 
patterns, intended to be made up for 
and used by the passenger is properly a 
part of his wearing apparel, and if lost, 
damages may be recovered therefor as 
for lost baggage : Duffy v. Thompson, 4 
E. D. Smith 178. A dress purchased 
for a person not in the company of the 
buyer is not baggage. " Personal bag- 
gage" does not include wearing apparel 
or articles bought for one's wife, or for a 
girl in one's family. Much less does it 
include a dress bought to present to the 
passenger's landlady : Dexter v. S. B. fr 
N. Y. R. Co., 42 N. Y. 326. 

Jewelry. — A passenger may lawfully 
carry with him, as baggage, jewels and 
personal ornaments appropriate to his 
wardrobe, rank, and social position : 
Pettigrew v. Barman, 1 1 Md. 434 ; Tor- 
pey v. Williams, 3 Daly 162. A gold 
watch and chain, and finger or ear-rings 
may be so carried : McCormick v. Hudson 
R. R. Co., 4 E. D. Smith 181; Am. 
Conv. Co. v. Cross, 8 Bush 472 ; Jones 
v. Voorhees, 10 Ohio 145 ; Brooke v. 
Pickwic, 4 Bing. 218. A wife's jewels 
may be carried as her husband's baggage 
if she accompany him : 3 Penn. St. 451. 
A gold chain customarily worn about 
plaintiffs person and left by her in her 
dress pocket upon retiring for the night — 
she having no satchel or trunk with her — 
is properly cared for by her. She is 
chargeable with no imprudence or fault 
in thus carrying them instead of placing 
them in in the hands of the carrier : 
McKee v. Owen, 15 Mich. 115. 

Guns and Revolvers. — It has been de- 
cided in Maryland, that a revolver is 
not ordinarily a proper part of one's 
personal baggage : Giles v. Fauntleroy, 
13 Md. 126. The weight of authority 
is the other way : Davis v. Mich. South. 
Ry. Co., 22 111. 278 ; Woods v. Devin, 
13 Id. 746. A gun worth $35 has 
been held properly a part of bag- 
gage : Davis v. R. R. Co., 10 How. Pr. 
330 ; and on an ocean steamship, Van 
Born v. Kermit, 4 E. D. Smith 458. 



One revolver and no more is properly a 
part of the personal baggage of a Chi- 
cago grocer, hunting butter in Iowa : C. 
R. I. 4r P. Ry. v. Collins, 56 111. 212. 
Table-ware. — Silver teaspoons are 
not baggage : Giles v. Fauntleroy, 13 
Md. 126. It may be doubted whether 
even a small quantity of table-ware can 
be regarded as baggage : Hannibal Ry. 
v. Swift, 12 Wall. 262. 

Tools. — A harness-maker's or carpen- 
ter's tools are properly baggage when 
taken with them, while going to their 
work : Porter v. Bildebrand, 14 Penn. St. 
129 ; Davis v. R. R., 10 How. Pr. 330. 
So are a surgeon's instruments, Hanni- 
bal Ry. v. Swift, 12 Wall. 262. 

Books. — Manuscript books to be stud- 
ied by a student, on his way to school, 
or containing a commercial traveller's 
price-lists, are baggage ; Hopkins v. 
Westcott, 6 Blatch. 64 ; Gleason v. Good- 
rich Trans. Co., 32 Wis. 85. 

Bedding. — Some conflict of opinion 
exists as to whether bedding is baggage 
or not. It has been intimated that a 
pair of sheets or the like taken by a 
passenger for his own use on a journey, 
might perhaps be considered as baggage : 
Madcrow v. Gt. West. Ry., L. R., 6 Q. B. 
612. But the court in the same case de- 
cided that six pairs of sheets, six pairs 
of blankets, and six quilts in a trunk 
taken by a passenger, who had aban- 
doned his residence in Canada, and was 
journeying from Liverpool to London, 
where he intended to use the articles in his 
household, were not baggage. So it has 
been held that a featherbed not intended 
for use en route was not baggage : Con- 
nolly v.Warren, 106 Mass 146. But in 
Vermont it has been decided that a bed, 
pillows, bolster, and bed-quilts belong- 
ing to a poor man who was moving with 
his wife, is properly baggage and not 
merchandise : Quimit v. Henshaw, 35 
Vt. 604. 

Money. — The authorities seem to 
agree that large sums of money, exceed- 
ing in amount the funds necessary to de- 
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fray current or immediately contingent 
expenses is not baggage although carried 
in a traveller's trunk or valise. This 
was decided as to $4000 in gold carried 
in a carpet-bag on a canal boat : Doyle 
v. Kiser, 6 Ind. 242 ; see also Orange. 
Co. Bk. v. Brown, 9 Wend. 85 ; Davis 
v. Mich. So. Ry. Co., 22 111. 278 ; 
Phelps v. L. $■ N. W. Ry. Co., 19 C. 
B. N. S. 321 ; Hawkins v. Hoffman, 6 
Hill 586. But such sums as may be 
necessary for expenses may be carried as 
baggage. A passenger going to a for- 
eign country may keep such funds in his 
trunk while upon shipboard : Duffy v. 
Thompson, 4 E. D. Smith 178. $800in 
gold has been held recoverable in a suit 
for lost baggage : Merrill v. Grinnell, 
30 N. Y. 594 ; see also Weeks v. N. Y. 
etc. Ry. Co., 9 Hun (J69 ; Parmelee v. 
Fischer, 22111. 212; Torpeyv. Williams, 
3 Daly 162 ; /. C. R. R. Co. v. Cope- 
land, 24 111. 332 ; Davis v. Mich. South. 
Ry. Co., 22 111. 278 ; Del Vale v. Stmbt. 
Richmond, 27 La. Ann. 90. But money 
to the extent of $4000 kept upon the 
person of the passenger, the carrier hav- 
ing no notice thereof, can neither be re- 
garded as part of the baggage nor as 
money intended to defray the expenses 
of the journey, and in case of the de- 
struction of the money by fire together 
with the passenger carrying it, the car- 
rier is not liable although the disaster be 
caused by its negligence : First Nat. 
Bank v. M. $• C. Ry. Co., 20 Ohio St. 
259. So, also, an innkeeper has been 
held not liable for some $5225 worth of 
gold dust in a guest's trunk in his room, 
and of which the hotel-keeper had not 
been notified : Julius v. Miller, 7 La. 
Ann. 360. 

Who is responsible for baggage. — It is, 
perhaps, too broad a statement to say 
that railway carriers, steamboat men, 
and innkeepers, in all cases incur the 
same liability for baggage. But it may 
be truly said that their rights and duties 
in the care of baggage of guests and 
passengers are analogous. It is similar 



upon principle and in fact. All are in- 
surers. The liability of each is grounded 
upon (1) public policy, and (2) contract. 
Especially are steamboat proprietors, 
and perhaps sleeping-car companies an- 
alogous to innkeepers. They hold out 
to a passenger the same assurances that 
an innkeeper holds out to a guest occu- 
pying a bed-room at an inn. And the 
responsibility is very similar : McKee v. 
Owen, 15 Mich. 115; Mudgett v. Bay 
State Stmbt. Co., 1 Daly 151 ; Pettigraw 
v. Barnum, 1 1 Md. 434 ; but see Clark 
v. Burns, 118 Mass. 275. But, although 
carriers are liable to the same extent as 
innkeepers, their liability is not like 
that of innkeepers, simply one of custody 
and safe-keeping. Carriage and trans- 
portation is the principal object. The 
obligation relates to the mode of carrying : 
McKee v. Owen, 15 Mich. 115. 

Where there are several persons or 
companies interested in a railway or 
other means of conveyance, it may be 
questionable who is the carrier. It has 
been decided that trustees in possession 
of and operating a railway, are common 
carriers liable for baggage received for 
carriage and lost : Barter v. Wheeler, 
49 N. H. 9. It has been intimated, too, 
that subordinates of Commissioners of 
Emigration who took baggage in charge, 
or who were intrusted with its safe-keep- 
ing were liable as carriers for its loss : 
Klein v. Packett Co., 3 Daly 390. But 
a state law regulating the carriage of 
baggage is not applicable to a foreign 
corporation carrying the baggage into 
another state : Brown v. R. R. Co., 83 
Penn. St. 316. It is the duty of a sleep- 
ing-car company, although it is not, 
strictly speaking, a common carrier of 
passengers, to use reasonable and ordi- 
nary care to prevent intruding, picking 
pockets and carrying off the clothes of 
passengers while asleep. Whether such 
care was exercised or not is a question 
for the jury. Where the regulations of 
the company require a watchman to stay 
in the aisle of the car continuously until 
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danger is over, and he goes out of the 
aisle even for a few minutes during 
which time a robbery occurs, the company 
is liable, provided the jury believe that if 
the watchman had been in his place of 
observation, it would not have occurred 
without detection. The watching must 
be continuous and active. And it may 
be proved, as bearing upon the question 
of negligence that another person was 
robbed upon the same night in the same 
car : Pulman P. C. Co. v. Gardner, S. C. 
Pa., 14 Weekly Notes 17 ; see also Wood- 
ruff v. Diehl, 84 Ind. 474 ; Pullman 
P. C. Co. v. Smith, 73 111. 360 ; Diehl 
v. Woodruff, (Indiana) 10 0. L. J. 66 ; 
Welsh v. Pullman, P. C. Co., 43 N. Y. 
(S. C.) 457; Palmeter v. Wagner, 11 
Alb. L. J. 221 ; Blum v. P. P. C. Co., 
(U. S. Ct. Tenn.) 3 Cent. L. J. 591 ; 
Nevinv.P. P. C. Co., 16 Cent. L. J. 
301. 

Continuance of Liability. — The gen- 
eral rule is that a carrier's liability for 
baggage continues as long as the relation 
of carrier and passenger lasts, and for 
such a period of time thereafter as will 
reasonably suffice for the passenger to 
remove the baggage. What is a reason- 
able time in which to remove baggage 
depends upon all the circumstances of 
each case and is to be decided by a jury. 
Several cases are worth noticing. Where 
a trail s-atlan tic steamer's voyage ended 
at Hoboken, and the baggage of a pas- 
senger going to New York, was placed 
upon the dock in Hoboken where it was 
examined by the custom house officers 
and placed in a barge provided by com- 
missioners of emigration, and the pas- 
senger received from them a check for 
the baggage, and himself took passage 
in the barge for New York, and saw his 
trunk on the barge both before and after 
leaving it at New York, but it was sub- 
sequently not to be found, it was decided 
that the steamship company's obligations 
as a common carrier had ceased : Klein 
v. H. A. P. Co., 3 Daly 390. But in 



another case the same court decided that 
where a person was a passenger from 
Liverpool to New York, the delivery of 
the baggage to the Emigrant Commis- 
sioners' barge was but a continuation of 
the liability which did not cease until the 
baggage was safely delivered at Castle 
Garden : Torpey v. Williams, 3 Daly 
162. So also it has been decided that 
where a railway company employs por- 
ters at its stations to carry passengers' 
baggage from the railway carriages to 
the carriages employed by passengers, 
the liability of the company as a carrier 
continues until the porters have dis- 
charged their duty : Richards v. L. B. 
Sr S. C. %., 7 M., G. & S. 839. 

Several cases present instances of de- 
lay by passengers in calling for baggage, 
notwithstanding which the company was 
held liable as a carrier. Thus where 
the train arrived several hours late, at 
the same time with other belated trains, 
and there was such a number of cars 
that the car in which plaintiff was riding 
had to be left outside the depot, and the 
weather was inclement, and the hour 
late, and plaintiff went directly to her 
hotel and did not call for her baggage 
until next morning, this was held 
not unreasonable delay : Cary v. R. R. 
Co., 29 Barb. 35; Penna. R. R. Co. 
v. Miller, 1 Ohio, St. 514. A pas- 
senger's baggage was speedily locked 
up, on her arrival and she waited some 
time trying to get it without success. 
About three hours later her husband sent 
a man and team with his son to get it. 
The son went to the baggageman's 
house and prevailed upon him to oome 
and open the door and release the bag- 
gage, but before this could be done and 
the baggage be loaded the man with the 
team became impatient and drove away. 
No other conveyance could be had, and 
the baggageman consented to keep the 
trunk until morning. During the night 
it was broken open and rifled : Held 
(two judges dissenting), that the liability 
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of the common carrier continued : Diviny 
v. N. Y. $■ N. H. R. Co., 49 N. Y. 
546. 

A guest at a hotel paid his bill in the 
morning [which entitled him to his room 
for the remainder of the day], and di- 
rected the hotel keeper to send his trunk 
to the steamer at 4 p. m. He left money 
to pay the porter. The trunk was de- 
livered to the porter hut lost between the 
hotel and the steamer. Held, that the 
hotel keeper continued liable : Giles v. 
Fontelroy, 13 Md. 126. 

If in violation of his contract as a 
common carrier, defendant takes plain- 
tiff's trunk beyond the latter's destina- 
tion, the defendant's liability as a carrier 
continues: T. W. $■ W. Ry. Co., v. 
Hammond, 33 Ind. 379. 

Railway carriers are liable as common 
carriers until the baggage is ready for de- 
livery to the owner at the end of his jour- 



ney on their road, and until he has bad a 
reasonable opportunity of receiving and 
removing it. The question of reason- 
able opportunity is a mixed question of 
law and fact depending upon the peculiar 
circumstances of each case : Louisville 
R. R. Co. v. Mahan, 8 Bush 184 ; 49 
N. T. 546 ; Mote v. C. fr N. W. Ry. 
Co., 27 Iowa 22 ; Roth v. R. R. Co., 
34 N. Y. 548. But after the lapse of 
such time the liability of the carrier does 
not cease. It becomes a different kind 
of liability — that of warehouseman. As 
warehouseman the carrier is not an 
insurer of the baggage, but is liable for 
want of ordinary care in keeping and 
preserving it : Burnell v. N. Y. C. R. 
Co., 45 N. Y. 184; Powell v. Myers, 
26 Wend. 591 ; Roth v. R. R. Co., 34 
N. Y. 548. 

Adalbert Hamilton. 
Chicago. 



Supreme Court of Michigan. 
WHITING v. OHLERT. 

A lease may be made to take effect in the future and the estate begins with the 
future period, and not with the contract. 

An agreement by parol for a future term, not exceeding one year, is valid, and 
not within the Statute of Frauds. 

Error to Wayne. 

Stewart § Galloway, for plaintiff and appellant. 

James H. Pound, for defendant. 

Campbell, J. — This was an action by a tenant against his land- 
lord for the disturbance in his enjoyment. The main dispute was 
concerning the validity of the lease. The testimony tended to show 
an agreement by parol in April for a year's tenancy from the 
beginning of May. The court below held that an agreement by 
parol for a full term of a year, to begin in the future, was void 
under the Statute of Frauds. That statute provides that all con- 
tracts "for the leasing for more than one year" of lands shall be 



